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DOUBLE SHEET—THREE CENTS,

THE RAILROAD LEABSE.

Speech by General President Welch,

At the annual meeting of the stockholders of
the New Jersey Nallread and Transportation
Company, held at Jersey Olty, June 8, 1871,
Ashbel Welch, Esaq,, the General President fof
the consolidated companies, being called upon,
spoke as follows: —

@entlemen:—As you already know, a negotia-
tion has been made with the Penosylvania Rall-
road Company for the lease to them of your
cagal, rallroads, property, and franchises for
800 years, at snch rent as will give you a
clear annual dividend of ten per cent. on yoar
Block.

The aceaptance or rejection of thia offer be-
longs, not to your representatives, but to you
alone. 1 have, therefore, aided in the prepara-
tions to bring the question before you, ns well
a8 In securing such provisions as most effectn-
ally to protect your interests; scrupulounsly
avolding, myself, as far as possible preventing
in others, any action or public expression tend-
ing to take the decision out of your hands. I
have also advised officers and employes not to
mingle in the conflict about the lease, since it
has come before the stockholders; as any hos-
tility incurred by them as partisans impairs their
urefulness as officers,

When it was proposed that the Board of Direc-
tors should express their opinlon in favor of
the leasge, I opposed it—partly because I thought
the property worth more than we were to get
for it, and partly because I thought it was not
a question for the directors, but for the stock-
holders only.

I therefore take this occasion to say a few
words about the policy which the present ad-
ministration has pursued since the consolidation
of these companies.

This pollcy has been to make the avennes of
traflic between the two great cities of this con-
tinent—the maln trunk through which the
trafic of the SBouth and Southwest seceks the
commercial metropolis—fully adequate to their
purpose; to make them perform all the duties
of their location, to do this at the least possi-
ble expense; to end the thirty years' war be-
tween some of the companies and the public;
to guard against competition, or w0 make com-
petition harmiess, by the sufficiency and supe-
riority of our facilities, and the moderation of
our rates, and consequent increase of business;
and to continue to show that, if corporations
have no souls, they may have integrity and
honor; and by all these means to add greatly to
the amount, and especially to the certainty, of
your dividends.

Of course the increaze of facilities required a
large increase of investment. This was not
only wise, but unavoldable. Our rallroads were
calculated for a small high-priced business, and
in that state of things the threatened competi-
tion, prevented only by our improvements,
weould have been ruinous. The alm was to pre-
pare for and develop a heavy business, which
could be but little affected by competition,

Though our increase of investment s 8o great,
though some of the expenditnres have not yet
had time to become productive, though the
work and materials used Iln the malontenance
and operation of our roads have been from
€0 to 80 per cent. higher than before the war,
though the public demands for more luxurious
accommodations have added greatly to our
expenses, and though many of the rates have
been very much reduced, yet the per-
centnge of profits now made on the
whole enlarged Investment of our four
companies is not greatly different from the
percentage on the former small Investment.
The greater proportion of stock receiving ten
per cent., to debt receiving six per cent., and
the great increase of taxation, the gold pre-
miums, ete., have prevented this equality from
appearing in the dividend fund. The United
Siates taxes since the consolidation have ave-
raged something like one-and-a-half per cent.
on our stock more than they probably will here-
alter; and our works, run down st the close of
the war, are now in better condition than ever
before.

Our rallroads have never been ealculated for
8 heavy freight tonnage. Yet it 1s upon such
tonnage, carried In large quantities, at low
rates, and emall profits per ton, that the most
prosperous roads make their galns; and it is
upon euch that ours must mainly rely hereafter.
The net profits of the Pennsylvania Railroad
Company in 1869 were more than three times as
much per mile run of trains with freight as with
passengers. Their profit for the year was nine
times as much on frelght as on passengers; ours
only two-thirds as much on freight as on pas-
sengers.

A fully developed business on our roads would
, doubtless differ in its proportions from that on
the Pennsylvania Railroad, but it would differ
gtill more from the present business. Why
bhave we missed this' lmportant and, in our
future, all-eseential branch of traffic’ Because
we have nol yet fully explated the errors of
youth.

Wher the companies were consolidated, and
their mutual jealousles were uo longer in the
way, we found the transit duties which in the
early inexperience of railroad legislation and
railroad management had been lald upon us, a
legal prohibition of & heavy frelght trafic. To
do such work cheaply, expenelve preparations
must be made, and large quantities carrled; to
get lsrge quantities, rates must he low. Bat as
the law stood, every cent of profil, at rates not
very unusually low, would have been paid to the
Btate in transit duties.

As soon a8 we succeeded in gelting that perni-
clous system abolished, In the spring of 1869,
we endeavored to stimulate cheap freight, and
succeeded in 1870 ln more than doubling the
way tonnage; It belng ln 1808, 819,000 tons, and
in 1870, 665,000 tons; or, including coal, a great
deal more. In the four years since the cousoll-
dation the whole tounage has been trebled.

But one difficulty remains. A large part ot
this heavy tonnage secks the shores of the
Hudson river. Much of it ought to remaln on
the west bank 1o await final distribution te the
consumers; for if taken at once to New York
and distributed afterwards, the extra cartage,
storage, bandling, sud eften extra forriage eosts
as much as hauling over 200 miles of railroad.
Now, valusble as our lmproved property o
Jersey Clty Is for other purposes, it is not avail-
able for this. We have uo place on which to
slore heavy goods swalting distribution.

Alopg our route there wre many favorsble
locations for mapufsctories. If we had a suisa-
ble place of deposit for thelr products at the end

of our road,s saving would be effected (partly to
the Company, partly to the customer) of more
thap ball the present

freight o New York, |

With sach a place of deposit we could adopt
low rates. Our local tonmage wounld become
very great, and sure of the profits on that, the
evils of competition would not be at all in pro-
portion to our traditional nervousness about
them. Our way business now is not far from
half of all.

Fully impressed with these views (though
elrcumstances did not formerly permit their ex-
pression), feeling that the salvation of the com-
panies required a good frelght terminus, I long
ago selected Hursimus Cove as the best, and,
Iatterly, the only remalning available site for it.
As soon as that essential step In the grand move-
ment—the consolidation—was effected, means
waore taken to secure It. It was secured just in
time to prevent it from falling into other hands,

It 18 to reach thls seveniy-five acres, now
flowed by the tide, that the Pennsylvania Rall-
road Company offer to lease our works and pay
us ten per cent. But Itis a great mistake to
suppose that its purchase and improvement
were intended mainly for the business of that
road, which gives us only a quarter of our ton-
nage. It is just as absolutely vitally necessary
for our own local business.

This lmprovement was of such magnitude,
and there were so many other urgent demauds
for expenditures, that it bas been postponed to
the present time. It was, perhaps, to be ex-
pected that those not practically acquainted
with rallroad transportation on a large scale,
and with the rapid growth of traflic when it has a
chance to grow, would hesltate about golog
into an expenditure of three millions, required
for the development of this property.

The purchase of Harsimus was not a land
speculation; nota lucky aceident; not merely
an engineer's project to bring rall transporta-
tion, shipping, lighterage, ferriage, cartage, and
storage all into contact, and to save one, two,
or three dollars a ton, and extend the commer-
cial metropolis of this hemisphere to the west
bank of the Hudson; pot an lustrument to secure
a particular alliance; but an essentianl means of
creating a great freight traflic, and earrying out
the pollcy which has always been kept In view,
If we had made the improvement at once we
should probably now get twelve per cent. reut
Instead of ten; or make twelve per cent. our-
selves. And we should have been able to carry
out much more fully than we bave done (aund
we have done something in that directlon) our
liberal pelicy.

Should the lease fall from any canse, we can-
not etand still. We should lose no time in mak-
ing this improvement; making it ourselves—
not in connection with anybody else, but re-
taining all the power it confers.

Then, with our unequalled location, our
ramifications among the sources of business,
manufactories stimulated by low freights, and
favorable locations springing up along our
route, the buginess of the South reviving, and
that of the whole country growing, with legal
trammels now removed and valuable rights ob-
tained ; we, opening our doors to all connect-
ing lines and all other parties on fair and equal
terms, and giving them assurauce for the future
by permanent contracts; lifting ourselves out of
any old grooves that no longer run in the right
direction; adopting o single simple organiza-
tion in place of the present provisional govern-
ment; shunning the tainted air of legislative
ante-chambers; then—we dolog this—i the
lease falls through, we shall have little r son
to regret the failure.

CIVILIZATION IN WISCONSIN,

A Pleasant Party of “Respeeted Cltizens
Lyuch a Murderer.
Oconto, Wis,, Letter to Green Bay Advocats,

There was a dance in this city Tuesday evenlog at
Tuarper Hall. Owing to somse previous disturbance
sOme parties were snut out from the nall, Onpe man
by the name of Ludwig Nehr armed himself with a
revolver and a long kuife, and annoanced his deter-
mination of preteciing the place or injuring some
one before the evening was over,

At about 11 o'clock at night he rushed down the
stalrs from the hall, and in some fracas, drew his
sabre and severely cuta man io both arms. Then,
rupning out on the platform, where several were
stauding or sitting, he drew his revolver, and at
some slight word of provocation, fired, At this, those
sitting there began to run, aud he fired again. This
time, Joseph Ruelle, who iiul been quletly sitting on
the steps, while, it 18 mpioled. in the act of ranal
AWAY, Was 5hot throngh the head, He was not foun
for some minutes, en Nehr was arrested by an
ofMicer, assisted by parties arriving, and, after beloag
ronghly handled and narrowly escapisg Ilynching
through interference of Mayor Smith and others, he
Was taken to jall,

From this time popalar feeling began to grow
more intense, The next morolong a crowd aur-
rounded the Jall, and towards goon an examinatiou
was held by E, Hat, Bag., and the prisoner eom-
mitted, with directions to be taken to the Brown
county jail on account of the insecurity of our pre-
sent miserable structure, He was to go by the
Northwest at nooun, but by that time & crowd,
headed by the frantic father of the boy, seemed da-
termineéd to prevent his removal. Again, tarough
the persuasion of the mayor, the father and crowd
dispersed, and the prisoner was not removed; sand
many belleved that the people would redect and let
the law take Its course,

At about dusk of last night the mob gathered
agaln, led by the exasperated father of tue mur-
dered boy, numbering someth: like five hundred,
broke open the jail, tore the prisoner out, dragged
him through the streets a short distance beyond the
Methodist church, and hung him, There was no
sympsathy for the prisoner. womsan aad chlld,

high and low, were satisfied he ought to dle. It s
currently reported that he had acknowledged he had
killed olierl elsewhere, and this was the third or
fourth murder he had committed.

A HEROIC WOMAN.

A Passenger Traln on the Western Penue
sylvania Rallroad Saved from Wreok.
On Thursday afternoon, as the exXpress trainon

the Western Penusylvania Rallvoad was proceading
eastward, and rounding a carve abont midway be-
tween Leechburg and Apollo, in Armetrong coanty,
the engiueer observed B womsn on the track, waving
her apron violentiy in the air. The first thought was
of dsnger, and he immediately applied his brakes
and got the wraln stopped Just o tme to preveut a
terrible aceldent, a8 o mass of rock, weighing about
fifteen tous, had fallen upon the track o few rods
from where the woman had given the signal. When
the train nupgwi, the passengers were not long In
ascertalving the cause, and appreciating the noble
conduct of the poor countrywomun to whose pre-
sence of mwind they owed thelr resone from a shook-
log casualry,

Colonel Hioks, the condnotor of the train, at once
consuited with some of the passengers, and in o short
time & purse of twenty doliirs was made up and pre-
sented to her, She gave her name 48 Mra. Frank,
A pagsepger on the train, from whom we obtalusd
our isfortnation. desires that we should commena
the case of this humble woman to the oficers of the
copany. Had it not becn for lier warning sigoal,
the traln wonld have been dashed ioto the rock, and
serious dsmage to the tralp, if not (o the prsseugers,
would have beéen the consequence.—Pittabury Com-
mereial,

— Tempus fugili—Fly time.

—The “Pacific malls"—qulet husbands. _
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1L.esson,

A NMevere

Case of Dr. 0. W. Reid.

Judge

Pazxson's Decision.

S8ent to the Penitentiary

For Six Years and Five Months.

Points of Law Involved,

Court of Quarter Sessions—Judge Pazxson,

In the ecase of Dr. Oliver W, Reld, who was In
January last convicted of performing a oriminal
surgical operation, Judge Paxson this morning,
upon & motion for new trial, delivered the following
able opinion, overruling the motion and settling a
most vital question of law, as to the competency of
a wife to testify in such a case :—

Twenty-six reasons in suppors of the motion for a
new trinl have been flled In the above case, The
firat, second, and whird of gald reasons refer to an
alleged error of the Court In allowl an investiga-
tion in the presence of the panel of jurors into the
reason why au officer of the court had been unable
to serve a subpoena upon one Anne McKeon, o wit-
negs for the UVommonwealth, The facts are that
prior to the jury In the above case belng {mpan-
elledand sworn, an ofMcer of this court was called
and examined publicly in court In regard to the ab-
fsence of the sald witness and his efforts to procare
her attendance, One of the co-defendants, Wash-
ington Paynter, was shown fo have been in her
uomﬂmr the previous evening. The counsel for
Dr. Reld objected to o public examination lato this
matier in the hearing of the panel of jurors, which
objection was overruled by the Court. We do not
see any error in this. Examinations of this nature
are usually and necessarity in pablic, and If we were
to sustain this objection it would be practically im-
possible (0 make any examination as to the absence
of s witness without withdrawing the whole panel
of |!urura from the coart-room,

The fonrth and Afth reasons allege error in over-
roling the prisoner's chalienge for cause a8 to
Thomas Stephenson and Thomas Hall, who were
called as jurors, The ground of the challenge in
cach ease was that thie jaror had been present in
court during the investigation above referred to,
The prisoner's counsel calied two of the reporters of
the press who were in court at the time: another
testifled to the fact of such investigation having
taken place in the presence of the panel of jarors,
and npon this evidence they rested their challenge,
They d1d not examine elther juror to ascertain if he
had heard what had transpired at the time. It was
guite Fomhle the attention of the ‘rlnicnlu juror
was attracted by something eise, and that he did not
hear one word of the testimooy of the officer; and
even If he had, the challenge for caunse could not
have been sustiined upon that ground. In a capital
case, where the rule upon this subject 1s enforced
with more stringency, It 18 not euou’h to disqualify
& juror that he has read and heard fall acconnts of
the tupposed offense. It must be shown that his
mind ;uts réecelved thereby impressions as to the
guilt or Isnocence of the accused which will in-
fluence his judgment notwithstanding the evidence,
Inthis case there was no evidence that the juror
even heard that which it was alleged might bias his
mind, This challenge ia wholly unsapported by
either precedent, authority, or reason.

The sixth and geventh reasons allege error in per-
mitling the Commonwealth to challenge Andrew J,
Damen, & juror, after the defendant had exhausted
his peremptory challenges, Tt is to be noted that in
stat n‘; these rensons the learned counsel have as.
sumed the very point to be decided, viz., that the
Inistrict Attorney bad walved the challenges
allowed him by law, when he came to ohallenge this
Juror. In order, therefore, that the grounds of my
rullng upon this point may be understood, I will
state the facts substantially as they occarred.
When the clerk was about to call the jury into the
box, the prisoner's counsel asked instructions of
the Qourt whether they should challenge
singly, i o, A8 thaﬂumrl entered the box, or make
thelr challenges when the box was full. As there
was nothing before the Coart upom which a raling
could be had, 1 declined to give any advice as ta the
mode of chulehnjmg. The prisoner's counsel then
commenced challenging as the jurors’ names were
called, as In capital cases, and when the box had
been filled their challenges were exhausted. Up 1o
this point the District Attorney had not axewl‘;ed
his right of challenge, nor had he been called apon
to do s0. When the box was fall he challenged the
juror Damon, which was objected to by the prison-
er's ceunsel upon the ground that the Blstrle:
Attorney had walved his r!fm of challenge, 1
?verruled the objection and sustalned the chal-
enge,

1t was contended that under the 85th section of
the criminal procedure act, which provides that all
challenges in criminal proceedings shall bs alter-
pate, the Commonwealth first challenglog one per-
son and then the defendant challenging one person,
the District Attorney waved h's right of chalenge
because he falled to exercise it until arter the prison-
er had exhausted his ohallengea; and the case of
The Com. ve. Frazier, 9d Brewst., 400, was clted in
support of this view. In Nartzell vs. The Com., 4
Wright, 466, however, It was held that this rale does
noL BPpIY Lo capital cases when the Jurors are chai-
lepged as they enter the box, for the reason that in
such case the Commonwealth's challenges would be
exhaused upon the first four jurors, The Sopreme
Court im Narizell va ne Com. limit the
rule requiring alternate challenges to “'¢ivil casea
and misdemeanors, where the jurors areé all called
into the box before the cha!lenf.u; begin.” The
Com. ve, Frazier was a case of misdemeanor, gnd
the jurore were all called into the box before the
challenging commenced, Here the offense charged
wis 8 felony, and the defendant challenged as the
jurors entered the box. If this mode of challengs
Was proper, tnen the case comes within the rule in
Narrzell ys, the Com, 1f, on the other hand, the
challenging should not have commenced uotll after
the box had been fllled, the Commonwealth conld
not be deprived of her challenges by the act of the
prigoner in challepging out of time. The Common-
wedlth can only be held to alternate challenges
when the box 15 foil. ;

The elghth, ninth, and tenth reasons bring us to
the vital question in this cause, viz.,, whether the
wife of & co-deféndant not upon trial can be ex-
amined a8 8 witness for the Commonwealth, Itis
important, becanse the case depends upon it; (tis
st mwere Important from the lnot that it involves a
principle of law never yet declded la Pennsylvania,
go far as | am informed, and the authorities In re-

ard 1o which eleewhere are conflleting and unsatis-
actory. Much as we regard the (nterests of the
parties in this purticular oase, they fade out of sight
when we come 10 ettle an importsat principle by
which the rights and liberties of huandreds of others
may be hereafter allected,

'Ji-a delendant was jointly Indicted with one Wash-
fpgton Paynter, under the 84th aud 96tk sections of
the Criminal Code, with rprucunag and attempting
te procure by the use of certaln Instruments and
drugs upon the body of ops Anne McKeon, then
pregoant end qolek with child, & miscarringe, On
tlie dey, or the day but one before the trial, Wash-
fugton f'lynter, one of the defendants, was married
to the sald Apne McKeon, who was the most lm-
portant witness for the Commonwealth, and with-
out whose testimony the charge could not have
been made out When the case was called for trial,
the prisower movedfor a separate trial. There beln
no objection on the part of the Commonwealth
allowed the motion, 8na the trial proceeded agiinst
Dr, Retd, When Anne Mclkean (pnow FPayoter
wis callea to the stand, the prisoser's c©onnse
objected to her competency a8 a witness upon the
ground ihat she was the wire of n co-defeadaot. The
witness wes examine ! upon her vewr dire, and said
that she had been married to Washington Pajnter
uk sbove stated, The objeolion, after argument, was
overruled, the witness was examived, sud It was
upon her testimony twaloly that the prisoner was
copvicted, It I8 upon the propriety of that rullng
"r:? u“r:l’ rinciple that husband and wife can
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be our guide in this and III-I’ plm

The case of Rex v, CQliviger, 3 T. R. clted
by the prisoner's counsel upon ¢ 40 of thelr

aper book, in the leading ease upon the Incompe-

ency of the wife to give testimony concerning or
tending to eriminate husband. This was a case
of the settioment of & pauper. A marringe, in fact,
had betn proven between two pau after which
the firgt wife was called to prove her prior m
with James Whitehead, the male pauper. Buat the
court held her Incompetent, Says Ashhurst, J.:—
““But the ground of her incompetency arises from a
eruciplo of public policy whith doed not permit

usband ana wife to give evidence that may even
tend to criminate each other, The objection 12 not
confined merely to cases whers the hushand or wife
are direcily socused of any crime; out even in col-
Interal oases, If thelr evidence tends that way, It
shall not be admitted.”

It will be observed that this case goes tothe ex-
tent of excluding the wife even In & collateral pro-
ceeding where hor husband has no direct interest in
the sue upon trial, It was soon seen that the court
had gone too far inthe King va.Cliviger, and the law
of thnt case was fhaken in the King va. All Saints,
M. k8,194, and was overruled In the King va.
Bathwioh, 9 Barn. & Ad., 619, to the extent of Umit
ing the ru}c to proceedings directly against the hus-
band, Says Lord Tenterden, C. J.,in the latter
case :—"The decision In Rex va, Cliviger appears to
have been founded wpon a supposed legal maxim
or polley, viz, that a wife cannot be &
witkess to give testimony in any de-

ree 0 criminate her hosband., This  will
) undoubtedly true In case of g direct charge and
proceeding against him for any offense; in suoh &
cnge ghe canDot be a witness to prove his innocence
of the cherge. The present case (8 not a direct
charge &0 proceeding against the husband. It 1a
trae, that If the testimony lﬂnn by both be con-
sidered as true, the husband, Cook, has been gullty
of 1he erime of Mgamy; bat nothing that was said
by the wife in this case, nor any decision of the Court
of Sesslone, formed upon her testimony, can here-
after be recelved In evidence to support an Indict-
ment agalpst him for the crime,"

The large number of English and Amerioan cases
cited In the defendant's r book, to the point
that & wife may not give timony tending to
criminate her husband, had their origin in Rex vs.
Cliviger, which 1 submit 8 not law now 1o the ex-
tent that it formerly was—the rule being that o wife
Ay *l\re testimony tending to criminate her hos-
band, in a collateral proceeding. when, us was ob-
gerved by Lord Tenterden, in The King vs. Bath-
wick, above cited, nothing t-f;n waas sald by the wife
In her testimony, nor any decision of the Coort
{&;::;led upon her testimony, can affect her hus-

“But thoogh the hushand and wife are not admissi-
ble as withesses t each other, when elther is
directly interested in the cvent of the proceeding,
yet in collateral proceedings not immediatery ai-
fecting their motual interests thelr evidence is re-
celvable, notwithstanding it may tend to criminate,
or tmay contradlct the eother, or may sabject the
other to & legal demand.” Greenleaf on Ev, sec, 842
cmnf Eilsg vse. Bathwick, and a number of other
Engllsh and Amer{ian cases,

“Although husband and wife are not allowed to
be witnesscs against each olher, where elther is di-
rectly and immediately interested jn the event of
the proceeding, whether clvil or criminal, yet in col-
lateral pmmlnn not lmmediately amecting their
mutual interest, their evidence is receivable, not-
withstanding that the evidence of one tends to con-
tradict the other, or may subject the other to a legal
demsnd, or even to & criminal charge.”—FPhillips on

Ve 18,

The' sstne principle ia receguized tn Rosooe's
Uriminal Evidence, Says that learned author (see

. 147):—""It 18 not ln every case in which the has-

and or wife may be concerned that the other s
precluded from giving evidence., It was, Indeed, in
one case, lald down as a rale, founded upon a prin-
ciple of public policy, that a husband and wife are
not permitted to give evidepce which may tend to
eriminate each other (citing Rex va, Oliviger). Bat
in a sabeequent case the Court of Kilag's Bench,
after much argument, held that the rule as above
stated was too large, and that where the evidence of
tne wife did not airectly eriminate the husband, and
never could be used against him, and when the ]ndg-
ment founded upon such evidence could not afect
him, the evidence of the wife was admissible.”
Citing Hex va, All Saints, 1 Phil. Ev. 164, 8 Ed.; ¢
An, & 8, 194,

In Taylor on Ev. vol, 2, 5 ed,, sec, 1227, sec, 1280,
after stating the rule which exciudes the hus.
band or wile, or one defendant from testify.
1n§ against the other, the lsarned anthor says:—
“But though the rule of exclusion 8 thus stringent
when a married peraon |8 criminally accused io con-
Junection with othiers, 1t I8 clear, that where & mar-
ried defendant has pieaded gullty, or 18 entirely re-
moved from the record, whether by a verdict pro-
pounced In his favor, er hgl previons convictlo
or by the jury not beinf charged with his interes
Al the time of the 1 , his wife may testity either
for or against any other persons who may be parties
to the record.” Cltlng Rex va. Thompson, Fost,
& Fin., 524; Hawksworth va, Sholer, 12 M. and W,,
94 Rex va. Willlams, § C. and P., 254, and other
CAses,

The reasons for ithe rule excluding husband and
wife from mmzll‘ng for or agalnsteach other are
two-fold. First, The community of interest subsist-
ing between husband and wife and the (dentity of
their legal right, 1f the husband has sucn interest
{n the matter in controversy &s rendered him an in-
competent witness, a fortiori, the wife was incom-
petent. Second, Motives of public poliey which
excluded them upon the und that it wonld tend
to aisturb the harmony of the domestic reiations to
d to be a witness for or

ainst each other,

he principle which excludes 4 party in (nterest
from testifylng extends to husband aasd wife, and
applies to all cases in which the interest of the other
are |nvolved, Greenleal on Ev,, | 834-5; Rex va,
smith, 1 Moody Cr. o, #80; Rex va. Rand, ibid, 281,
In the Queen vs. Densley, 2 Vox Or, ¢. 580; Reg. vs,
Bartlett, 1 Cox Cr,, ¢, 105, and In Reg. va. Sills, 1 C.
and Rex, 404, such evidence was rejected, because
it tends to benefit the other,

So far as the husband and wife are excluded from
testifying from motives of pablie policy, there would
Bcen to be no reason for distinction a8 to whe-
ther they are called to tesufy for or against each
other, And in Rex vs. Sergeant, Ry. & Moo, 852
(21 E. C, L. R 450), it was held that there was no
gnch distinction, The same prinociple is recognized
by Greenleal, *and when, In_any case, they are ad-
missible in&t each other, they are also admissible
for each other,” Roscoe lays down the rule thus:—
“The circumstance of one of the parties belong called
for or nat each other makes no dlstinetion in the
iaw.” {. mma 147. To the same polnl 8 'Wharton,
vol.L.§ 7T

It must be borne in mind that there 18 & marked
distinction between the competency of the husband
or wile to testily where the oiher u&ou trial, and
the competency of either to testify & collateral

roceeding, or in one that is analogous thereto,

"hat this distinetion has been lost SIEhT of (0 many
of the cases ¢lted by the learned counsel for the
priscner, 1 think I8 very clear. Two of the cases
referred to, viz,, Commonwealth va Shiron and
Oommonwealth va. Gordon, are undoubtedly at va-
riance with the rule 1 have referredto. As to the
frst, 1 have no report beyond the brief syllabus ln
Wh., p. 10, pl. 1810, This Is to be regretied, as we
have no light as to how far the case was ocon-
gidered, #nd 10 what .cxtent it 18 W
be regarded as aathoerity, In Com. va. Gordon, §
Brewst, 007, in the trial of & man charged with adul-
tery, it was held that the husband of the woman
with whoi the adultery was aald to have been ¢om-
mitted, was not a competent witness for the prose.
cation, “'Not becsuse (says Brewster, J.) this evi-
dence can be used as evidence against him elcher
for purpoées of a defense na desertlon case or of
offense in & sult by him for 4 divores, sat he shonld
not be hesrd because the evident effect of his tesu.
mony I8 to affect the marital relations.” There are
no authorities cited I;-r the lenrned judge, and 1t was
probably ruled hastily at Nigi Prios and withoat
subseguent consideration. Uur most learned
text writers, a8 we have already seen, and mauny
of the modern cages are the other way. To those
already olted may be addea, King va. Ruad, 1 Leach
Cr, C., 167, when the wife was admitted Lo testity to
the forgery of & bona which her husband had ut-
tered; The King va. Halllway, 8 Cox Cr, O, 298,
when the hosoend was admitied to prove that the
wife had mo suthority to sign his naine in a prose-
cution for forgery, in which the wile wus charged
in one count &S a co-conspirator; and Chamberiain
vs, The People, %8 N, ¥, IL., 65, where, on au {udiot-
ment for perjury, committed in & divorce sult, the
wife was held competent to prove eeXual connec-
tion with bim, which fact he had falsely denied In
the divorce sult,

Many of the cases clted opon pages 40 and 41 of
the cefendant's paper-book do Bot bear upon the
gn.nulple referred to—thast 1s, the cappeleacy of the

Lsband or wife Lo wesiiry in a collateral pro-eoding,
In some of them other and material considerations
entered into the judgment of the Oourt, aud in
otlers the decislons have been moditied by ine cuses
S50 1o deisadunts wore tried Iaintly, 800 ko taoki
s, ADts were otly, and p

ilnﬂ{r bencfited the

Patterson was s clvil
had s direct luterest

and Moody, A.C., 9289, the defendants were tried

together for burgiary. Draper, one of the defend-
ante, after haviog called and examined one witness
In his behalf, pr to call his danghter in far
ther proof of the alibl set up by him, bus it ap

that she was the wife of the prisoner Smith, the

learned ju held she oould not be a witness be.

cause her evidence would tend to benefit her has-

band : in Rex vs, Wood, 4d, the defendanta were

Jointly tried, and the case was ruled upon the ao-

thority in Rex va, Smith, above cited; fn the Quesn

e, lett, Cox, A.C.. 1068, the prisoners were

lointly indio for stealing potatoes, It appeared

upon the evidence that some of the potatoes were

found In the room of one of the defendants, and

others in that of the other. One aof

the prisoners called the wife of the other

to prove that the potatoes found In

hi¢ apartment were not the property of the pross-

cutaor, Welghtman, J., after consultation with his

collesgue, admitted the evtdence, In the Queen va,

Denslow, & Cox, Ur, O, 105, the wife of a defendant
was admitted ns & witness for a co-defendant on &
jolnt wial, upon the ground that each defendant had
a distinot defonse, and the conviction of the one dia
not n involve the convicilon of the other,
and a doubt wes expressed whether the case of Rex
v8. Bmith, above cited, was law, To same eifect Is
Rex va. Blils, 1 Car. & Kir,, 404, In Rex vs, Ser-
geant, R. & M., 352, |t was hela that the

wife I8 pot competent in & trial where another and
her husband were charged with a conspiracy to
abduoct her; and it {8 placed upon the ground that a
conapiracy 1s & jaint offense of which both must be
convicted or both acquitted, We shall presently see
that the wife I8 competent against her husband upon
a charge of abduction when the force continued
up to the marriege, and even in one case when there
was no evidence of force, In Pedley va. Wellesby,
B C. and ., 608, it was merely held that the fact of
the marriage of a witness being arter subpena served
upon her did not affect the question of her com-
petency a8 & witness; the cases of State ve. Welch,
18 Shep., 80 State va, Gardner, 1 Root, 455, Com, v8.
Sparks, | Allen, 534, Com. vs. Schriver, and Gordon
va, Com, are evidently declded upon the anthority of
Rex va, Cliviger and other cases which rest thereon,
apd we have seen that Rex va. Cliviger has been ox-
presaly overrunled, In the oases of State va. Smith,
¢ Iredell, 402, Pulien va, People, 1 Dougl., 48, and U,
8, vi. Wade, 2 Cr, (., O, 680, It was held tnat the wife
of one defendant 18 not a competent witness for his
co-defendant, but these cases were decided upon the
principle that the husband dereaaamt not belng a
competent witness for the co-deferidant, the wife was
also incompetent, which was the nd of the
ruling in the People v& Bull, 10 John, 85, The
reason of the rule which excluodes & defendant as a
wilness for his co-defendant s manifest, and it
would seem to extend with equal foree to the wile,
But no such interest exists when one defendant 18
called agalpst his co-defendaat, and therefore no
disqualification on acconnt of the husband’s Intersst
attaches to the wite. Hence It was ruled in Wexon
vs. The People, 6 Parker's Or, C., 119, that wnen a
co~defendaut may be called a8 & witness, 80 may the
wife. Hex. ve, Georges Car. & M. ; Rex, va, Gerber,
T. & M., 647; Willlamson vs. Rex, 1 L. R.

Rejecting, therefore, the cases which have bean
overruled, or modified, or are inapplicable, or when
the wife has been held te be inoompetent by reason
of her husband's interest, the welght of anthority
geems to be overwhelming that in collateral pre-
ceedings the wife may be permitted to testify agalnst
her husband, even If her testimony tend directly
to charge hm with crime. And I think the
rule 18  sustalped by reason a8 well
a8 suthority. While there 18 wome force
in the rule as laid down In Rex vs. Cliviger, that to
permit a wife to give mslmon{ that tends Lo erimi-
nate her husband may distarb in some instances the
domestic relations, It must be borne in mind that 1t
is perhaps a choice between evils, and that if the
broed rule in that case were the law, would
puffer greatly by the closing of the mouths of wit-
nesses a8 to transactions of which they are alone
competent to testify, The individaal evil In wolated
ChBes must Eﬂve way before the public policy and
necessity which imperatively require that the mouth
of a witness shall not be closed for private reasons
t.whlwr.lbt.:m general interesta of the public are affected

ereby.

This brings us to the question whether in the case
of two defendants, jolutly Indicted and separataly
tried, the wife of the defendant upon tridl may be
examined as A witness for the Commonwealth?

Something mey perhaps depend opon the charac-
ter of the proceeding. here the offense 18 join
a8 in conspiracy, when the defendant not upon tr
must necessarily be affecred by the verdict, It may
well be questioned whether she would be compe-
tent; and so In any other case where both defen-
danpts are nevessarily involyed. But where one may
be nequitted and the other convicted the same rea-
son does not exist, And hence it must be observed
that there 18 a clear distinction between the compe-
tency of the witness and the privilege or right to
deoline to answer to facts criminat his or her
husband or wife., The witness may be competent
for some purposes, and not for all purposes.

Is there apy solld distinction between what Is
proven asa collateral proceeding and a separate
trial, when the offense {s mpt necessarily joint? In
other words, is there any real difference as affecting
this question, between & separate indictment and a
Beparate trial? If the prisoner had beem indicted
separately 1 have mno doubt, under the suthorities
clted, Mrs. uter would have been a competent
witness for the Commonwealth, notwithstanding
the fact that her husband was charged with the
same offense in another bill,

Why? The reason is clearly stated by Lord Ten-
terden In The K v&. Bathwick, that “nothing
eald by the wife In the case, and no decislon of the
Court founded upon ker testimony, could be there-
after recelved in evidence against the husband,
upon an indictment ch ng him with the crime.”
And iu Tayler on Ev,, before cited, the fact of ‘‘the
jury not being charged with his (the husband's) (n-
terest at the time of the trial,” renders the wile
competent, In Phillips on evidence, p. 90, he says:
—*"When, however, of twe or more, one of them is
not upon trial at the time when the others are
tried, the wife of the party not upon trial |8 admis-
fible as & witness,” citing King va. Willlams, F, O.
and F., 254 ; t:lwdgi Baron Alderson, in 12 M. and
W.,40; King vs, Intell; Queen ve Gill, 1 C, and
Kir., 484, To the same point is Wh. Amer, O, L.,
{768,

“But although In these cases the wife will be per-
mitted 1o testily agaldst her huaband, it by no means
follows that she will be compelled to do 80, and the
better opinion IS, that she may throw hersell upon
the protection of the Court, and decline to answer
any question which may tend to expose her hus-
?:.s%d W a o charge,” Taylor on Ev., sec.

In Rosooe's Nigl Prius By, p. 176, 19 Ed., the rale
{8 thus stated ;—

*There has been some confusion between lnocom-
E:tenc: and privilege: and It was at Oone time

ought & husband or wife was in every case an in-
ocompetent witness with respect to any fact which
might have a tendency to criminate the other (Rex
va. Cllyiger), but that decision 18 no longer law ; sil
subgequent cases, with one exceplion (Rex va.Gleed,
§ Russ,), treating husband and wife, except in an
indictment against each other, a8 com ot wit-
nesses,

“Jut though the husband and wife are in soch
cases competant, it soems to nocord with princliples
of law and humanity that lnei shoula not be com-
pelled 1o give evidence which tends to oruminate
each other; andin Rex vi. All Saints, 6 M, and 5.,
184, Dayley, J., said, that if the wituess nad thiown
herself upon the protection of the Court, on the
Emnnd that her answer might tend to orlminate

er husband, he thought she would have been e,
titied 1o 18"

The same doctrine 18 recognized in Rosco's Crim.
Ev. BSeepages 147-4

There are a nuiber of cases in which the wife has
been admitted to esilly agulnst her husvand when
separately tried, or in which the prinoiple has been
distinetly recognlzed.

In the Commonwealth vs, Ensland, a case deter-
miped in the Supreme Judicial Court of ohu-
setts (1 Mass. 10), the application was 10 admis the
wife when her busbaud was on trial jolnlly with
other defenaants. The Court (Strong, Sedgwick,
Sewall, and Thacher, Jusuces) ruled unanimous
that she could not be examined. But say the Cou
“To have bad the benefit of her testimony they
ghisuld have moved 1o be tried separately from the
husbard, which the Court would have granted had
this been m’Tnm a8 the reason for tne motion. "
This Court has lung been distinguished for the learn-
ipg snd abllity of 118 judges, und for this reason the
case last cited would seem to be entitied 0 great
welght.

h! Wizon v& The People, b Parker, Cr. O, 110, It
was held that the wife of 8 co-defendant, nol on
trial, might be examived for the Commonwealth
agaipst the olther defendant when he I8 separately
tried. The same polut wes decided (n State va. An-
thony, 1 MoCord, a6, while ln State va, Worthing-
ton, 51 Maine, 6%, it was ruled that whers one of two
joint defendunta defaulted on his nizance hia
wife was held a co:‘;wlrm Wwitnesa for other.

T he only cane el by the detendant whioh 1 re-
gard as his direct conflict with this f'rmelpln is Peo-

e vi. Colburn, 1 Wheeliog Cr. O, 479, Ia thas csae
Yown Colbura Yag Eisebedh Wolr wors Inslted fo
for . e former was
Mrs. Wotr pever having been arreated, A nolle pros-

ner luﬁnb:; = for the

e lesllmon - I'lhﬂ or
Oummmna‘n: 8 Recorder s u
eoutor's wile s s

10 the record, and ke
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The Communist Trials.

Chances of the Orleanists.

The Capital k7

of Italy.

ItisTransferredto Rome

ftallan Commerclal Treaty.

DOMESTIOC ATTFTAIRS.

Advices from the Pacific.

FROM EUROPE.

| BY ASSOCIATED PRESS. |

Exelusively to The moening Telsgraph,
Return ofthe French Government to Parls

VersarnLes, June 16.—The eeat of govern-
ment will shortly be removed to Paris.

The idea of

Burning the Bodies of the Vietims
of the civil war in Paris has been abandoned,
and they will be exhumed from their present
burial places In the Park of Moncesux and the
Garden of the Luxembourg and transferred to
a new cemetery beyond the village and fort of
VYanvres.
Pyat is Enown to be Concealed
in Paris.

The committee of the Assembly upon the snb-

ject of the

Keorganization of the Army
is about ready o report, and will favor obliga-
tory service.

The Prince de Jolnville and Doke d'Aamale-
paid visits, yesterday, to President Thiers.
the President of the Assembly, Grevy, Minister
of War, Clssey, and other members ot the Cabi-
net. They were received with the utmost cour-
tesy, and Thiers subsequently returned the visit.

The Orleanists and the Assembly,

At their interviews with M. Thiers and M.
Grevy, the two princes resigned their seats in
the Assembly, and disclaimed any intention of
intriguing against the republic. The Orleanists
are preparing a banquet to the Duke d’Aumale.

The reported arrival of the Count de Cham-
bord at Boulogne Is contradicted.

The Official Journal announces that the

Elections to the Assembly
in 118 districts will be held on the 2d of July.
The same journal assures the people that the
deposits in the Bank of France are uninjured.

The Official Journal also states that the resig-
naticn of their seata by Joloville and Aumale
will be communicated to the Assembly to-day.

Cold Weather in England,

Loxpox, June 10.—The weather continues
cold. There was a snow storm of an hour's
duration at Birmingham this mornlog,

The Margqulis of Lorae
and the Princesa Loulse landed at Deal this
morning, on their return from the wedding tour
on the continent.
The Italinn Oapital Tranaferred to Rome.

Frorexos, June 10,—The Government has
officially informed all the foreign ambassadors
that the capital of Italy, on the 4th of July
next, will be transferred to Rome. The Ambas-
sadors awalt instructions from the home gov-
ernments before making arrangements for a
change of residence.

The Chamber of Deputies has adopted the
treaty of commerce with the United States.

This Morning’s Quotations.

Loxpon, Juse 10—11-80 A. M.—Consols for money,
91%; mccount, 91%@91%. Bouds, 1863, 903 ; 1545,
old, 903¢; 1867, 92%; 1 885,

- 1{‘““3}'}"’ an:ﬁ g)—-loﬂ Qt’ os.;‘-gomu firmer;
eRtimALed S0 16,000 baloa: y
This Afternoon’s Quotations.
LoNpoN, June 10—1'80 P, M.—Consols, §1
I‘:e tad,‘l_utlsnunt: Boudas, 1863, 905 ; of
PARIE, June 10.—Kentes, 581, 1

e,
LivERrooL, June 16180 P, M, — Bacon, Cam- .
berland out, 878,

FROM CALIFORNIA.

[BY ABSOOIATED PRESS.]
Exzclusively to The Evening Telegraph.
Pork Overland,
8ax Fraxcisco, June 9.—A train load of hogs
recelved overland from Iowa sold st Ti{@Be.
per pound, live weight, and another lot has been
ordered.

for mo-
903

Strange Oanse of Fire.

The crew of the Russian war steamer Boysrin
eaved the brig Curlew fromn destruction by fire
in the barbor to-day. Rats in the mateh-locker
caused the fire. The loss is $2500.

Japan
will send an extensive contribution, embracing
ﬂ)ﬂ‘lmeul of all her industries, to the eoming
echanles’ Institute Falr In Ban Franclsco.

FROM BALTIMORE.

[BY ASSOCIATED PRESS.)
Exolustvely to The Evening Telagraph.
Trading without a License.
Bavmivore, June 10,—Yesterday in the erimi-
nal court Edward C. Robinson pleaded gullty to
a charge of belng a non-resident trader
goods without a lleenss, In violation of the u!l
of the General Assembly of this Biate, and was
fined §400 and costs.

THE WEATHER.
et e
The Detailed lo&umloglcal Report for

Y.

The following is the meteorologioal report of the
Signal Bureau of the War » & for this
mo all the observations belng taken at 748

elphia time, The barometrical reporia
are corrected ior temperature and elevation, The
velocity of the wind is given in mliles hour,
and the force 8 an approximate red w the
Beaufort scale :—
. o g Yoy
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